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COMUNICADO URGENTE

A TODA LA COMUNIDAD UNIVERSITARIA, PARTICIPANTES
ACTIVOS Y PENSIONADOS DEL FIDEICOMISO DEL SISTEMA DE
RETIRO DE LA UNIVERSIDAD DE PUERTO RICO

Victoria en Tribunal Federal para el plan de pensiones
universitario

El Tribunal Federal declard ha lugar mocién presentada por la Junta de Retiro UPR para
devolver al foro estatal el caso presentado contra la Junta de Gobierno UPR

La Junta de Retiro Universidad de Puerto Rico (JR-UPR) se ha anotado otra victoria en el
pleito legal que lleva contra la Junta de Gobierno de la Universidad de Puerto Rico (JG-
UPR) por el plan de pensiones universitario tras una decision emitida ayer por el juez
federal Pedro A. Delgado-Hernandez, quien declaré ha lugar una mocién para devolver
el caso a los foros estatales por entender que no tiene jurisdiccion bajo Ley PROMESA.
La mocion habia sido presentada por la Junta de Retiro UPR luego que la JG elevara ante
la jueza Laura Taylor Swain el pleito que busca detener la implementacion de un nuevo
plan de contribuciones definidas para nuevos participantes de la UPR.

“Todos los miembros de la Junta de Retiro UPR estamos sumamente complacidos con la
decision del juez Delgado- Hernandez. Esto evidencia una vez mas, la mala fe de la
administracion de la UPR en su proceder para con nuestro Sistema de Retiro. Este
fideicomiso fue creado para la proteccion del pago de las pensiones presentes
y futuras de los trabajadores de la UPR y estamos seguros de que las cortes
locales, una vez mas, ratificaran la naturaleza de este fideicomiso y la
proteccion que tienen todos los universitarios y universitarias del pago de sus
pensiones”

Este proceso legal que ha dado paso a la determinacion del juez Delgado comenzd en
mayo de 2023 cuando la Junta de Retiro UPR presenté una demanda en el Tribunal de
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Primera Instancia de San Juan para impugnar las intenciones de la JG-UPR de cerrar el
plan de pensiones actual para nuevos participantes. El Fideicomiso del Sistema de Retiro
UPR ha funcionado por muchos afios bajo una formula de beneficios definidos. La JG-
UPR ha iniciado el proceso de cerrar ese plan para nuevos participantes del sistema de
pensiones universitarios e implementar un nuevo plan de contribuciones definidas, similar
a un 401K. Los estados financieros del Fideicomiso del Sistema de Retiro y sus
valuaciones actuariales demuestran mas alla de toda duda la solvencia de nuestro sistema
de retiro. La administracion universitaria ha argumentado que la decisidon del cierre del
plan de beneficios definidos es un requisito que ha hecho la Junta de Supervision Fiscal
(JSF) para poder otorgar mayor presupuesto a la UPR, razon por la cual llevd el pleito
ante la jueza Taylor Swain, quien lo rechazd y asigné al juez Delgado- Hernandez. En su
sentencia, Delgado- Hernandez. expresa que el Tribunal Federal no reconoce que tenga
jurisdiccién bajo la Ley PROMESA para atender casos que tengan que ver con el
Fideicomiso del Sistema de Retiro UPR.

Como hemos indicado anteriormente, que la JSF ha chantajeado a la JG a cuenta del
Sistema de Retiro UPR y nos reiteramos en que ese chantaje es parte de una estrategia
mal intencionada que busca inducir a un estado de precariedad a los pensionados del
presente y del futuro. Asimismo, nos reiteramos nuevamente en que la JG-UPR no tiene
el poder ni para cambiar ni para cerrar el plan de retiro universitario”, recordamos que,
en octubre de 2020, una decisién judicial le quitd la fiducia del Sistema de Retiro UPR a
la JG por mal manejo del plan de pensiones y se la otorgd a la Junta de Retiro UPR.

Como cuerpo rector y fiduciario del Fideicomiso del Sistema de Retiro de la UPR
exhortamos a la administracion de la UPR a proteger el patrimonio universitario y a dejar
de estar complaciendo a la JSF en esa gerencia de la quiebra de la universidad que todos
vemos cada dia como se esta materializando. Esta es una leccion tanto para los abogados
de la UPR como para los miembros de la JG-UPR vy el presidente de la universidad, Luis
A. Ferrao, de que los fideicomisos se respetan. Esperamos que, las cortes locales, una
vez mas, le hagan justicia a todos los universitarios y universitarias pues no hay razén
por la que nos hagan sentir constantemente amenazados a causa de las decisiones
autoritarias que toman los miembros de la JG.

iLA LUCHA POR UN MEJOR RETIRO ES DE TODOS!

HH##H
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

UNIVERSITY OF PUERTO RICO
RETIREMENT BOARD,

Plaintiff,
CIVIL NO. 23-1326 (PAD)
V.

UNIVERSITY OF PUERTO RICO; ET
AL.,

Defendants.

OPINION AND ORDER
Delgado-Hernandez, District Judge.

Plaintiff sued the University of Puerto Rico (“UPR”) and Ricardo Dalmau Santana, in his
official capacity as president of the UPR Board of Governors, seeking to enjoin them from
implementing proposed reforms to the UPR’s pension system because in plaintiff’s view, they are
in violation of local law and UPR regulations (Docket No. 1-2). Defendants removed the case to
this forum. (Docket No. 1). Before the court is plaintiff’s “Motion for Remand” (Docket No. 8),
which defendants opposed (Docket No. 16). Plaintiff replied (Docket No. 20). For the reasons
that follow, the motion must be granted, and the case remanded to state court.

I. PROCEDURAL BACKGROUND

On May 11, 2023, plaintiff initiated the action in the San Juan Part of the Puerto Rico Court
of First Instance (“CFI”) (Docket No. 1-2). On May 24, 2023, defendants removed the case to the
PROMESA Title Il court pursuant to Section 306(a)(2) of PROMESA. (Docket No. 1).! For

defendants, plaintiff’s action “will have ‘an effect” on the [PROMESA] Title I1I proceedings” and

! PROMESA stands for the “Puerto Rico Oversight, Management, and Economic Stability Act,” 48 U.S.C. §
2166(a)(2).
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the UPR’s confirmed fiscal plan (Docket No. 1, p. 7). Upon review of the complaint, however,
the Title 111 court found that the allegations did not appear to concern the Title 11 proceedings or
the confirmed plan of adjustment, and thus ordered defendants to show cause as to why the case
should not be referred to this court (Docket No. 5). Defendants responded that they did not oppose
the referral and so the Title 111 court referred the case accordingly (Docket Nos. 7 and 9).

On June 15, 2023, plaintiff moved to remand averring that because the complaint is
premised entirely on Puerto Rico law, there is no basis for federal jurisdiction (Docket No. 8).
Defendants countered that plaintiff’s challenge to the proposed pension reforms would contradict
the UPR’s fiscal plans which have been certified by PROMESA’s Financial Oversight and
Management Board (“FOMB”) (Docket No. 16, pp. 2-3). In other words, to defendants’ way of
thinking, the issue raised in the complaint “arises at least in part under PROMESA” because a
challenge to the proposed pension reforms would be a challenge to the FOMB-certified fiscal plans
and, by extension, a challenge to the FOMB’s statutory authority. Id. at 9. Plaintiff responds that
the relief sought in the complaint is completely untethered to PROMESA and defendants’ raising
of the issue as a defense to plaintiff’s state law claims is not adequate grounds for removal (Docket
No. 20, p. 3). Moreover, it posits that defendants do not have standing to raise the “powers and
authorities” of the FOMB as a defense, particularly when the FOMB has not exercised its
prerogative to intervene in the case. Id. at 8.

I1. DISCUSSION

A. Removal Jurisdiction.

Removal of a civil action from state to federal court is proper “only if the action initially

could have been brought in federal court.” R.I. Fishermen’s All., Inc. v. R.I. Dept. of Env’t Mgmt,
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585 F.3d 42, 47 (1st Cir. 2009). District courts’ original jurisdiction extends to “civil actions”
arising under federal law. 28 U.S.C. 8 1331. A case arises under federal law: (1) “when federal
law creates the cause of action asserted;” and (2) in a “special and small category” of cases where
state law creates the cause of action, as long as the federal issue is: (i) necessarily raised; (ii)
actually disputed; (iii) substantial; and (iv) capable of resolution in federal court without disrupting

the federal-state balance approved by Congress. Merrill Lynch, Pierce, Fenner & Smith Inc. v.

Manning, 578 U.S. 374, 383-384 (2016). Where all four of these requirements are met, jurisdiction
is proper because “there is a ‘serious federal interest in claiming the advantages thought to be
inherent in a federal forum” which can be vindicated without disrupting Congress’s intended

division of labor between state and federal courts.” Gunn v. Minton, 568 U.S. 251, 258

(2013)(quoting Grable & Sons Metal Products, Inc. v. Darue Eng’g & Mfg., 545 U.S. 308, 313-

314 (2005)).
In this setting, every putative federal question case “must pay tribute to the well-pleaded
complaint rule,” which requires that the federal question be stated on the face of the plaintiff’s

well-pleaded complaint. R.I. Fishermen’s All., Inc., 585 F.3d at 48. On that basis, for a case to

arise under PROMESA, the cause of action under which the complaint is brought must be created

by PROMESA. See, In re Fin. Oversight and Mgmt. Bd. for P.R., 330 F.Supp.3d 667, 681 (D.P.R.
2018)(“[plaintiffs’] claims were not created by PROMESA and therefore they do not ‘arise under’
PROMESA”). Review of the operative complaint in this case reveals no cause of action rooted in
PROMESA or any other federal provision (Docket No. 1-2). Thus, defendants’ only remaining

avenue to defeat remand is to place this litigation under the “special and small” category of cases



Case 3:23-cv-01326-PAD Document 24 Filed 02/07/24 Page 4 of 10

University of Puerto Rico Retirement Board v. University of Puerto Rico; et. al.
Civil No. 23-1326 (PAD)

Opinion and Order

Page 4

alluded to earlier. The analysis of its constituent elements follows.?
First, for an issue to be “necessarily raise[d],” the issue in question must be an “essential

element” of a plaintiff’s claim. Tyngsboro Sports Il Solar, LLC v. Nat’l Grid USA Serv. Co., Inc.,

88 F.4th 58, 66 (1st Cir. 2023). This means that jurisdiction must be determined through a review
of plaintiff’s own statement of its claim “unaided” by anything alleged in anticipation of any

defense that may be raised against the complaint. Aetna Health Inc. v. Dévila, 542 U.S. 200

(2004)(quoting Taylor v. Anderson, 234 U.S. 74 (1914)). Put more simply, if the federal issue is

only raised as an element of the defense, it is “inadequate to confer federal jurisdiction.” Merrell

Dow Pharm., Inc. v. Thompson, 478 U.S. 804, 808 (1986).

Viewed holistically, the dispute here is one ostensibly rooted in local law (Docket No. 1-
2). To this effect, plaintiff’s claim stems from defendants’ alleged attempt to disregard P.R. Laws
Ann. tit. 18, § 602(h)(15), which according to plaintiff’s reading of the statute, only permits one
single unified pension system within the UPR. There are no causes of action under PROMESA or
other federal law.> Without prejudging the issue, it is possible that defendants may have a valid
federal defense to the allegations raised against them. But the mere invocation of the specter of

PROMESA is inadequate to establish removal jurisdiction in and of itself. See, Franchise Tax Bd.

State of Cal. v. Constr. Laborers Vacation Tr. for S. Cal., 463 U.S. 1, 14 (“[S]ince 1887 it has been

settled law that a case may not be removed to federal court on the basis of a federal defense,

including the defense of preemption, even if the defense is anticipated in the plaintiff’s complaint,

2 For sake of brevity, the court skips over the “actually disputed” element as it is evident that the parties dispute
whether or not PROMESA applies at this juncture in this proceeding.

3 In fact, the complaint contains only scant reference to PROMESA and even then, only to argue that it does not apply
(Docket No. 1-2, p. 3).
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and even if both parties admit that the defense is the only question truly at issue in the case”™).
Second, a finding of substantiality inquires not only on whether the federal issue is
significant to the particular parties, but whether it is important “to the federal system as a whole.”
Gunn, 568 U.S. at 260. Applying the concept, courts have found two basic categories of cases
involving substantial issues important to the federal system: (1) cases “where the outcome of the
claim” could turn on a new interpretation of a federal statute or regulation which will govern a
large number of cases; or (2) cases where the resolution of the issue has broader significance for

the federal government. Municipality of Mayagiez v. Corporacién para el Desarrollo del Oeste,

Inc., 726 F.3d 8, 14 (1st Cir. 2013).

Defendants proffer that the PROMESA issue in this case is substantial because, from their
point of view, the complaint is a thinly veiled challenge to the FOMB’s fiscal directives over the
UPR’s pension system. (Docket No. 16, pp. 11-12). However, this line of argument raises two
immediate concerns. To begin, plaintiff’s challenge to the propriety of the UPR’s pension reform
would be, at most, a challenge to the UPR’s chosen methods for implementation of the FOMB’s
fiscal mandates, and not of any action of the FOMB itself. Further, defendants’ standing to defend

the FOMB’s authority is dubious at best. See, Hollingsworth v. Perry, 570 U.S. 693, 705-706

(2013)(litigant must possess “direct stake in the outcome” to assert a claim). Even though
PROMESA grants the FOMB the prerogative to intervene in litigation against the local
government (see, 48 U.S.C. § 2152 (“The [FOMB] may intervene in any litigation filed against
the territorial government”), it has not done so here.

In any event, without delving into the murky waters of standing jurisprudence, aside from

the obvious importance of the issue to the parties, this case does not fall within any of the categories



Case 3:23-cv-01326-PAD Document 24 Filed 02/07/24 Page 6 of 10

University of Puerto Rico Retirement Board v. University of Puerto Rico; et. al.
Civil No. 23-1326 (PAD)

Opinion and Order

Page 6

recognized as substantial in Gunn, 568 U.S. at 251, and instead deals, much like was the case in

Franchise Tax Bd. of State of Cal., 463 U.S. at 1, with a defense to a state-based action. Hence,

the court is not persuaded that such defense raises the issue to the degree of substantiality needed
to confer jurisdiction within the meaning of 28 U.S.C. § 1441.

Third, on the federal-state balance, defendants allege the case must be heard in federal
court “to ensure that the Congressional purposes of the [FOMB] are preserved and enforced
consistently with prior federal court rulings” (Docket No. 16, p. 7). Yet, at this stage of the
proceedings, it does not appear that the action in the complaint interferes with the FOMB’s fiscal
directives, but with defendants’ chosen method of implementing them. There is still a “deeply
rooted presumption” of concurrent state-court jurisdiction to adjudicate federal issues, rebuttable

only through direct congressional exclusion. Mims v. Arrow Fin. Serv., LLC, 565 U.S. 368, 378

(2012). And ‘“any ambiguity as to the source of law” relied upon to invoke removal ought to be

resolved against removal. Rossell6-Gonzalez v. Calderon-Serra, 398 F.3d 1, 11 (1st Cir. 2004).

Although PROMESA provides that, with some exceptions, actions arising under the statute “shall
be brought in a United States district court,” 48 U.S.C. § 2126, as was discussed above, the dispute
currently before the court does not “arise” out of PROMESA, but rather Puerto Rico law. Thus,
none of these elements supports removal jurisdiction.

B. Section 306(a)(2)

Section 306(a)(2) of PROMESA does not lead to a different result. This Section confers
upon the United States District Court for the District of Puerto Rico “original but not exclusive

jurisdiction” of all civil proceedings “arising under” or “related to” cases under Title Ill of

PROMESA. 48 U.S.C. 8§ 2166(a)(2). After careful review of the notice of removal and the
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complaint, the Title 111 court observed that: (1) the complaint seemed to be brought solely under
Puerto Rico law; (2) the UPR is not a Title I11 debtor; and (3) defendants’ arguments regarding
fiscal plan confirmation seemed to be more in line with Title Il instead of Title I1l of PROMESA
(Docket No. 5, p. 2). That being so, the Title 111 court found that the case did not appear to bear a
“close nexus” to the Title I1l case and ordered defendants to show cause as to why the instant
action should remain as an adversary proceeding within the Title 11l case (Docket No. 5, p. 3).
Defendants consented to the transfer of the case before this court and so, the Title Il court ordered
just that (Docket Nos. 7, 9).

The Title III court’s holding that the complaint did not appear to bear a “close nexus” to

the Title 111 proceedings stemmed from its recent ruling in In re Fin. Oversight and Mgmt. Bd. for

P.R., 650 B.R. 334 (D.P.R 2023), aff’d, 77 F.4th 49 (1st Cir. 2023),* which involved a somewhat
similar jurisdictional question. There, the FOMB sued the governor of Puerto Rico contending
that recent amendments to local labor statutes were enacted in violation of PROMESA’s
certification procedures. Id. at 350. In response, the governor challenged the Title III court’s
jurisdiction to adjudicate the case, arguing that his dispute with the FOMB was unrelated to the
Title 111 proceedings and thus beyond the scope of Section 306(a)(2)’s jurisdictional grant. 1d. at

347.° Ultimately, the Title 111 court, applying the “close nexus” standard, held that the statutes

4 To avoid confusion with other similarly named Title 111 cases, the court will use the term the “LTFA Case” as a
shorthand to refer to In re Fin. Oversight and Mgmt. Bd. for P.R., 650 B.R. 334 (D.P.R. 2023), aff’d, 77 F.4th 49 (1st
Cir. 2023).

® A crucial distinction between the LTFA Case and the instant case is that the FOMB’s complaint was specifically
brought under PROMESA (Case No. 22-ap-063, Docket No. 1), whereas plaintiff’s complaint is moored to UPR
regulations and Puerto Rico law (Docket No. 1-2). To that end, the jurisdictional question in that case revolved around
whether the dispute went beyond the scope of the Title III court’s designation and not whether the case belonged in
federal court. In other words, the issue before the Title 11l court, and later the First Circuit, was whether the case
should be heard as an adversary proceeding within the Title 111 proceedings or whether it should have been referred
to the United States District Court for the District of Puerto Rico’s general civil docket.
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being challenged were enacted to “impair or defeat the purposes of [PROMESA]” and as such ran
contrary to the language of the Commonwealth’s confirmed plan. Id. at 351. Along this line, the
dispute was sufficiently related to the Commonwealth’s confirmed plan and likewise, was “related
to” the Title III proceedings as required by Section 306(a)(2). 1d. at 349-352. On appeal, the First
Circuit affirmed the Title III court’s ruling that the case was “related to” the Title III proceedings
but declined to apply the stricter “close nexus” standard that the Title 111 court had adopted. In re

Fin. Oversight and Magmt. Bd. for P.R., 77 F.4th at 60-63. Instead, the First Circuit followed the

broader conception of relatedness found in Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir.

1984).
This procedural context is important, because the “close nexus” standard under which the
Title 111 court operated before its referral of the case to this court’s ordinary civil docket was later

rejected by the First Circuit in favor of the Pacor standard, a standard which, by the First Circuit’s

own description, is “quite broad.” In re Fin. Oversight and Mgmt. Bd. for P.R., 77 F.4th at 60.

Under Pacor, a case may be “related to” the bankruptcy proceedings if its outcome “could

conceivably have any effect on the estate being administered in bankruptcy.” Pacor, Inc., 743 F.2d

at 994. This modality of relatedness is broad but not “limitless.” In re Fin. Oversight and Mgmt.

Bd. for P.R., 77 F.4th at 60. Still, given that the bankruptcy estate technically ceases to exist after
the confirmation of a plan, many courts have adopted the proposition that a bankruptcy court’s
“related to” jurisdiction narrows after a plan is confirmed, focusing their inquiry instead on
whether the post-confirmation proceedings bear a “close nexus” to the Bankruptcy proceedings.
1 CoLLIER ON BANKRUPTCY § 3.02[7] (16th ed. 2023). And this was the lens through which the

Title 111 court focused its inquiry when deciding to refer the present case to this court’s ordinary
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civil docket (Docket No. 5). Nonetheless, the First Circuit declined to adopt this framing of post-

confirmation jurisdiction in the PROMESA context. See, In re Fin. Oversight and Mgmt. Bd. for

P.R., 77 F.4th at 61. Guided in large part by the “sui generis nature of PROMESA,” the First
Circuit held that “what might be ‘related to’ a Title III case is distinct from what might be ‘related
to’ a title 11 bankruptcy case.” Id. Based on this, the First Circuit found that concerns of
jurisdictional overreach through “related to” bankruptcy jurisdiction were largely irrelevant to the
PROMESA context, under the LTFA Case’s specific fact pattern. 1d.°

Defendants’ arguments are not too dissimilar from the FOMB’s position in the LTFA Case.
Defendants’ theory in favor of federal jurisdiction hinges on the central thesis that plaintiff’s
claims run contrary to the fiscal plan certification procedures and other provisions found in Title
Il of PROMESA. But, contrary to the FOMB’s case, PROMESA is only raised as defense to
plaintiff’s local law claims. And, the Commonwealth of Puerto Rico is not a party to this case; the
UPR is. Besides, while the UPR is a “covered entity” under PROMESA, it is not a Title I11 debtor.

See, In re Fin. Oversight and Mgmt. Bd. for P.R., 60 F.4th 9, 15 (1st Cir. 2023)(dismissing

plaintiffs’ Puerto Rico law claims against the UPR for lack of supplemental jurisdiction once the
PROMESA related claims were dismissed).

Taking a step back, the issue becomes clear. Before the court is a Puerto Rico law-based
complaint involving two non-Title 111 debtors in a case where “PROMESA’s tools for financial

reform” do not provide the basis for the claim. In re Fin. Oversight and Mgmt. Bd. for P.R., 77

® The First Circuit also cautioned that its holding in the LTFA Case did not imply “related to” jurisdiction stretched
infinitely in the PROMESA context, particularly where “PROMESA’s tools for financial reform” do not provide “the
basis for the claim.” In re Fin. Oversight and Mgmt. Bd. for P.R., 77 F.4th at 63.
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F.4th at 63. Any potential connection between this case and the Title 11l proceedings becomes too

wide a chasm to bridge even under a broader conception of relatedness. See, In re Santa Clara

Cnty Child Care Consortium, 223 B.R. 40, 44 (B.A.P. 1st Cir. 1998)(finding no “related to”

jurisdiction where state court proceedings involved a declaratory judgment action to determine the
rights and obligations of two non-debtor parties that did not have a “conceivable substantive
effect” on the bankruptcy estate). And with no solid link between the Puerto Rico law claims and
the Title 111 proceedings, the court has no choice but to remand the case to the CFI.’

1.  CONCLUSION

For the reasons stated, plaintiff’s “Motion for Remand” (Docket No. 8), is GRANTED and
the case REMANDED to the San Juan Part of the Puerto Rico Court of First Instance. Judgment
shall be entered accordingly.

SO ORDERED.

In San Juan, Puerto Rico, this 7th day of February, 2024.

s/Pedro A. Delgado-Hernandez

PEDRO A. DELGADO-HERNANDEZ
United States District Judge

" Absence of “original federal jurisdiction does not mean that there is no federal forum” in which a federal defense
may be heard. Franchise Tax Bd. of State of Cal., 463 U.S. at 12 n. 12. If the local courts reject that defense, the
decision may ultimately be reviewed by the United States Supreme Court. Id.




